§360.4

that is located in a State that provides
such priority with respect to State-
chartered associations, such deposits in
a Federal association shall have pri-
ority over such other claims or general
creditors, which shall be observed by
the receiver;

(7) Claims other than those that have
accrued and become unconditionally
fixed on or before the date of default,
including claims for interest after the
date of default on claims under para-
graph (a)(6) of this section, Provided
that any claim based on an agreement
for accelerated, stipulated, or lig-
uidated damages, which claim did not
accrue prior to the date of default,
shall be considered as not having ac-
crued and become unconditionally
fixed on or before the date of default;

(8) Claims of the United States for
unpaid Federal income taxes;

(9) Claims that have been subordi-
nated in whole or in part to general
creditor claims, which shall be given
the priority specified in the written in-
struments that evidence such claims;
and

(10) Claims by holders of
nonwithdrawable accounts, including
stock, which shall have priority within
this paragraph (a)(10) in accordance
with the terms of the written instru-
ments that evidence such claims.

(b) Interest after the date of default
on claims under paragraph (a)(6) of this
section shall be at a rate or rates ad-
justed monthly to reflect the average
rate for U.S. Treasury bills with matu-
rities of not more than ninety-one (91)
days during the preceding three (3)
months.

(c) [Reserved]

(d) All unsecured claims of any cat-
egory or class or priority described in
paragraphs (a)(1) through (a)(10) of this
section shall be paid in full, or provi-
sion made for such payment, before
any claims of lesser priority are paid.
If there are insufficient funds to pay all
claims of a category or class in full,
distribution to claimants in such cat-
egory or class shall be made pro rata.
Notwithstanding anything to the con-
trary herein, the receiver may, at any
time, and from time to time, prior to
the payment in full of all claims of a
category or class with higher priority,
make such distributions to claimants
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in priority classes outlined in para-
graphs (a)(1) through (a)(6) of this sec-
tion as the receiver believes are rea-
sonably necessary to conduct the re-
ceivership,

Provided that the receiver determines
that adequate funds exist or will be re-
covered during the receivership to pay
in full all claims of any higher priority.

(e) If the association is in mutual
form, and a surplus remains after mak-
ing distribution in full of allowed
claims as set forth in paragraphs (a)
and (b) of this section, such surplus
shall be distributed to the depositors in
proportion to their accounts as of the
date of default.

(f) Under the provisions of section
11(d)(11) of the Act (12 U.S.C.
1821(d)(11)), the provisions of this §360.3
do not apply to any receivership estab-
lished and liquidation or other resolu-
tion occurring after August 10, 1993.

[53 FR 25132, July 5, 1988, as amended at 53
FR 30667, Aug. 15, 1988. Redesignated and
amended at 54 FR 42801, Oct. 18, 1989, and fur-
ther redesignated and amended at 55 FR
46496, Nov. 5, 1990; 58 FR 43070, Aug. 13, 1993.
Redesignated at 58 FR 67664, Dec. 22, 1993; 60
FR 35488, July 10, 1995]

§360.4 Administrative expenses.

The priority for administrative ex-
penses of the receiver, as that term is
used in section 11(d)(11) of the Act (12
U.S.C. 1821(d)(11), shall include those
necessary expenses incurred by the re-
ceiver in liquidating or otherwise re-
solving the affairs of a failed insured
depository institution. Such expenses
shall include pre-failure and post-fail-
ure obligations that the receiver deter-
mines are necessary and appropriate to
facilitate the smooth and orderly lig-
uidation or other resolution of the in-
stitution.

[60 FR 35488, July 10, 1995]

§360.5 Definition of qualified financial
contracts.

(a) Authority and purpose. Sections
11(e) (8) through (10) of the Federal De-
posit Insurance Act, 12 U.S.C. 1821(e) (8)
through (10), provide special rules for
the treatment of qualified financial
contracts of an insured depository in-
stitution for which the FDIC is ap-
pointed conservator or receiver, includ-
ing rules describing the manner in
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